STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
FDR SERVI CES CORPORATI ON OF FLORI DA
Petiti oner,
CASE NO. 95-3113

VS.

STATE OF FLORI DA
DEPARTMENT OF REVENUE

Respondent .

RECOMMVENDED ORDER

Noti ce was provided and on Cctober 3, 1995, a formal hearing was held in
this case. Authority for conducting the hearing is set forth in Section
120.57(1), Florida Statutes. The hearing |ocation was the Ofice of the
Division of Administrative Hearings, The DeSoto Building, 1230 Apal achee
Par kway, Tall ahassee, Florida. Charles C. Adans was the hearing officer
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Department of Legal Affairs
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STATEMENT OF | SSUES

Shoul d the Departnent of Revenue grant Petitioner's request for a tenporary
tax exenption pernmt and request for refund of sales and use tax which has been
pai d under protest? See Section 212.08(5)(a) and (b)3a, Florida Statutes.

PRELI M NARY STATEMENT

On June 16, 1995, Petitioner filed a petition claimng that it was entitled
to a tenmporary tax exenption permit and a refund of the full anmount of the sales
and use tax with interest which it had pai d Respondent under protest. To
resol ve the dispute, Respondent transmitted the case to the Division of
Admi ni strative Hearings on June 21, 1995, where it was assi gned DOAH Case No.

95- 3113.



On June 16, 1995, Petitioner, consistent with Section 120.52(8)(c), Florida
Statutes, filed a petition for adm nistrative determ nation of the invalidity of
Rul e 12A-1.096(1)(b), (1)(d), (4), and (5)(e)1, Florida Adm nistrative Code. In
that petition it is alleged that the rule enlarges, nodifies or contravenes
Section 212.08(5)(b), Florida Statutes, by inposing additional requirements to
obtain the tax exenption pernmit described in Section 212.08(5)(a) and (b)3. a,
Florida Statutes. By order dated June 23, 1995, the Assistant Director of the
Division of Administrative Hearings assigned the undersigned to consider the
rul e chall enge. The order of assignnent established DOAH Case No. 95-3038RX

Petitioner noved to consolidate DOAH Case No. 95-3038RX and DOAH Case No.
95-3113. The parties also stipulated to extend the 30-day tinme limt for
considering the rule challenge. See Section 120.56(2), Florida Statutes. The
nmotion to consolidate was granted. The cases were consolidated for hearing
purposes only. Notice was provided and the cases were heard on the
af orenmenti oned date.

At the consolidated hearing the parties presented a "joint prehearing
stipulation and statenment™ which contained stipulated facts. Those fact
stipul ations were accepted and fornmed the basis for fact determ nation, as
suppl enented with additional facts. The parties submitted the fact stipul ations
inlieu of the presentation of testinony and tangi bl e evidence. The parties
were granted ten days fromthe hearing date to submt proposed final and
recommended orders in the consolidated cases. Respondent requested an extension
for filing those proposals. Petitioner did not oppose the extension. The
parties were allowed to file their proposals on Cctober 20, 1995. The proposals
were tinmely filed. The requirenent to discuss proposed facts by the parties in
accordance with Section 120.59, Florida Statutes, has been precluded, because
the underlying facts in the cases were agreed to.

FI NDI NGS OF FACT
FACTS UPON STI PULATI ON

1. Petitioner opened a new commercial laundry facility in Ponpano Beach
Florida, in 1993.

2. Petitioner installed in the new facility machi nery and equi pnent
costing approximately $1, 400, 000.00 for the purposes of cleaning and processing
linens used by hospitals in the south Florida area (the "Laundry Equi pnent").

3. Petitioner charges a fee to hospitals in the south Florida area for
cl eani ng and processing the hospitals' linens with the Laundry Equi prent.

4. The new facilities are additional, not replacenent, facilities.
5.  The Laundry Equi prent:

(a) Qualifies as "industrial machinery and equi pnent”, as defined by
Section 212.08(5)(b) and (6)(c), Florida Statutes;

(b) Was purchased by Petitioner for use in a new business;

(c) Processes itens of tangi ble personal property, the hospital's |inens,
at a fixed location;



(d) Was purchased before Petitioner first began its productive operations
and delivery was nade within 12 nonths of that date; and

(e) Has increased productive output at Petitioner's commercial |aundry
facility.

6. The equi prent included a tunnel washer system conveyers,
feeders/folders, ironers, a boiler, and air conpressors.

7. By application dated Septenber 3, 1993, Petitioner applied for a
tenmporary tax exenption permit with respect to the Laundry Equi pnment which it
pl anned to purchase for use in its new business.

8. Section 212.08(5)(b), Florida Statutes, requires that a taxpayer obtain
that permt to receive the exenption

9. The Departnent denied Petitioner's application

10. On August 22, 1994, Petitioner paid to the Departnent, under protest,
the sum of $18, 095.36, which represented the tax of $16,773.98, plus interest of
$1,321.38, on Petitioner's purchase of the Laundry Equi pnent.

11. Petitioner tinely filed its claimfor refund, which the Departnent
deni ed.

12. Respondent denied Petitioner's request for a tenporary tax exenption
permt, and Respondent denied Petitioner's refund clai mbased upon Rule 12A-
1. 096, Florida Adm nistrative Code.

13. Petitioner's request for a tax exenption pernmt and Petitioner's
refund cl ai mare based upon the exenption provided in Section 212.08(5)(b),
Florida Statutes, which applies to a new (as opposed to an expandi ng) busi ness.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and the parties to this proceedi ng pursuant to Section 120.57(1),
Fl orida Statutes.

15. Petitioner seeks exenption fromthe tax to be inposed on industrial
machi nery and equi prent purchased for its new business. To obtain that
exenption it nmust receive a tax exenption permt. Petitioner also seeks the
refund of sales and use tax paid under protest pending the final decision on its
exenption request. Petitioner seeks a refund in the anount of $18, 095. 36
constituted of tax in the anpbunt of $16,773.98 and interest of $1,328.38. See
Section 212.08(5)(b)3.a., Florida Statutes.

16. Petitioner must prove its entitlenent to the tax exenption. See
American Nat'l Bank v. Dept. of Revenue, 593 So.2d 1173 (Fla. 1st DCA 1992).

17. The basis for denying the exenption request is set forth in Rule 12A-
1.096, Florida Administrative Code. 1In pertinent part the rule states:

12A-1.096 Industrial Machinery and Equi pnent for
Use in a New or Expandi ng Busi ness.

(1) Definitions -- The following ternms and
phrases when used in this rule shall have the



meani ng ascri bed to them except where the context
clearly indicates a different neaning:
* * %

(b) ‘'Industrial machinery and equi pnent' neans
"Section 38 Property' as defined in Section
48(a)(1)(A) and (B)(i) of the United States
I nternal Revenue Code, as anended, and includes
parts and accessories, essential to the manufac-
turing, processing, conpounding or producing of
tangi bl e personal property for sale, or for
excl usive use in spaceport activities as defined
in s.212.02, F.S. 'Industrial nmachinery and
equi prent' al so neans pol lution control equipnent,
or sanitizing and sterilizing equipnent which is
essential to manufacturing, processing, conmpoundi ng
or producing itens of tangible personal property.
"Industrial machinery and equi prent' al so nmeans
nmoni t ori ng machi nery and equi prent which is essenti al
to manufacturing, processing, conpounding or producing
items of tangible personal property. In determ ning
what is essential to manufacturing, processing,
conmpoundi ng or producing itenms of tangible persona
property, the examination will not turn on how
vertically integrated the taxpayer is but rather
on the specific activity that the taxpayer asserts
is part of the production process. For exanple, if
the activity is essentially one of transportation or
storage, associated equi prent and machinery will not
qualify for exenption unless specifically exenpted
in subsection (8) of this rule.

* * %

(d) '"Process' neans a series of operations
conducing to an end which is an itemof tangible
personal property for sale or for exclusive use in
spaceport activities as defined in s. 212.02, F. S

* * %

(5) Tenporary Tax Exenption Permt -- Refund.
* * %

(e) The right to a refund of sales or use taxes.

1. The right to a refund of sales or use taxes
paid on qualifying industrial machinery and equi pnent,
or installation thereof, shall accrue when the new
busi ness first places a product in inventory or
i medi ately sells a product.

18. The nature of Petitioner's use of the industrial nachinery and
equi prent which it purchased in starting the new business was one of processing
linen, but not for sale. Therefore, Petitioner is not entitled to the exenption
fromtaxation nor is Petitioner entitled to the refund of tax and interest paid
under protest.

RECOMVENDATI ON

In consideration of the facts found and concl usions of |aw reached, it is,



RECOMMENDED:

That a final order be entered which denies the request for a tax exenption
permit and a refund in the anbunt of $18, 095. 36.

DONE and ENTERED this 13th day of Novenber, 1995, in Tall ahassee, Florida.

CHARLES C. ADAMS, Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 13th day of Novenber, 1995.

COPI ES FURNI SHED:

Robert A. Pierce, Esquire

Emly S. Waugh, Esquire

MACFARLANE, AUSLEY, FERGUSON & MCMJLLEN
Post O fice Box 391

Tal | ahassee, FL 32302

James McAul ey, Esquire
Ofice of the Attorney Genera
The Capitol -Tax Section
Tal | ahassee, FL 32399

Li nda Lettera, General Counse
Depart ment of Revenue

204 Carlton Buil ding

Tal | ahassee, FL 32399-0100

Larry Fuchs, Executive Director
Depart ment of Revenue

104 Carlton Building

Tal | ahassee, FL 32399-0100

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



